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In light of Ukraine’s international obligations and various recommendations issued to improve
the rights of persons whose freedom(s) are restricted due to mental impairments, the proposal
to amend the Civil Procedure Code and the Psychiatric Care Act is positive.
However, the proposals included into the Draft Law on Amendments to Certain Legislative Acts
of Ukraine Concerning Improvement of the Procedure for Submission and Consideration of
Applications for Involuntary Psychiatric Care № 3536 dated 25 May 2020 do not comply with
international standards and recommendations made to Ukraine, including those in response
to violations found by the European Court of Human Rights (hereinafter – the ECHR).
Ukraine is a signatory, among others, to the European Convention on Human Rights, the
Convention on the Prevention of Torture, the Convention on the Rights of Persons with
Disabilities (hereinafter – the CRPD), and the Covenant on Economic, Social and Cultural Rights
and has reiterated its commitment1 to improve the implementation of its human rights
obligations. In addition, the Ukraine government has bound itself to uphold the Sustainable
Development Goals, among them SDG 3 on good health.2
International commitments and obligations require that Ukraine immediately3 ensures
non-discrimination by providing legal protection for all persons whose freedom(s) are restricted
due to mental impairments and gradually4 improves its service provision at community level for
persons with mental impairments.5
Accordingly, the following issues have to receive priority in legislative amendments:
Least restrictive alternatives
Core legislation on restriction of liberty has to specify the obligation to review the possibilities of
measures that are less restrictive than the one ultimately chosen and document the reasoning
why a less restrictive measure was not taken. The stricter limitation of liberty has to be justified
in both its intensity and duration.6
Effective guarantees against arbitrary involuntarily hospitalisation
Meaningful independence has to be ensured to provide persons whose liberty is potentially
arbitrarily restricted with the requisite legal protections. 7

Community services
In line with Ukraine’s draft Mental Health Action Plan, all legislative amendments have to
support the delivery of services in communities – rather than institutions. 8
Prevention of crisis
Most mental health issues develop gradually and – provided there are low-threshold services –
can be addressed early on to prevent a threat to self and others with potentially dire
consequences. The aim of legislation has to be to support prevention, including services aimed at
mitigating mental health crises.
Mobile crisis teams
State-of-the-Art service provision for persons with mental health impairments is delivered in
the community. This requires multi-professional teams, which work in the community rather
than a predominantly medical team operating inside institutions.
Principle of rehabilitation and resocialization rather than isolation9
Persons with mental health impairment can thrive and contribute, provided they receive stateof-the-art therapy that is focused on their recovery and provided in the community that enables
them to integrate. Isolation due to perceived “dangerousness” or potential of harm only enlarges
the spiral of violence.
The draft amendments do not support or strengthen any of these principles. On the
contrary: it would lower the legal standards and would deteriorate the standards of
implementation further. The draft amendment is not in line with international standards
and recommendations that have been made to Ukraine.
1. Compulsory in-patient treatment ordered by the court (Article 339 of the Code
of Civil Procedure).
As of now, only a psychiatrist can initiate the compulsory inpatient treatment before the court.
The draft law proposes that also the police should be empowered to do that if "a person with
signs of mental disorder systematically poses a danger to himself or others".
This proposal places responsibilities on police officers that are far outside their competences
and skills. The complexities of mental health, including “signs of mental disorder” require the
assessment of at least one medical professional; in addition to overburdening police officers, this
is a slippery slope toward political abuse of alleged mental health issues.10
2. Compulsory outpatient treatment ordered by the court (Article 12 of the
Psychiatric Care Act, Article 339 of the Code of Civil Procedure)
As of now, only a psychiatrist can initiate the compulsory outpatient treatment before the court.
The draft law proposes that also the police and literally anyone (but only Ukrainian
citizens), systematically “disturbed” by a person with a mental disability, should be allowed to
initiate compulsory outpatient treatment.
A person cannot be detained simply because his or her views or behaviour deviate from
established norms.11 Treatment should always be applied in response to a recognised clinical
symptom and have a therapeutic aim. It must correspond to a medical need rather than to a
social, family or economic need12.

In addition, the procedures envisaged by the proposed law allow the court seven days to decide
on the compulsory assessment and/or outpatient treatment, whereas the “urgency” relied on by
the authors of the amendments (“for example, a person with antisocial behavior simply refuses
to communicate with a psychiatrist, locks inside an apartment, etc." 13) will not necessarily
persist for seven days.14
Also, as of now, the law only allows the compulsory outpatient treatment pursuant to the court
order if a person "will cause significant damage to his or her health due to the deterioration of
mental condition if not treated", whereas the proposed law contains the phrase “may cause
significant damage to their health or pose a danger to themselves or to others”.
The proposed law has a much lower threshold.
A person may be admitted involuntarily only if a qualified mental health practitioner authorized
by law determines that, because of that mental illness, there is a “serious likelihood of
immediate or imminent harm to that person or to other persons”.15
The proposed phrasings “may” (as compared to “will” in the current version of this law) and
“pose a danger” are vague in light of the cited international standards and raise concerns over
the rule of law compatibility.
3. Compulsory psychiatric assessment ordered by the court (Article 11 of
the Psychiatric Care Act, Article 339 of the Code of Civil Procedure)
Currently, the compulsory psychiatric assessment may be initiated before the court only by a
psychiatrist, whereas the draft law proposes that also the police and literally anyone (but only
the Ukrainian citizens), systematically disturbed by a person with a mental impairment, would
be allowed to initiate compulsory psychiatric assessment.
Also, as of now, the compulsory psychiatric assessment may be carried out if a person with
mental disorder:
•
•
•

commits or manifests an actual intention to commit an act which constitutes an
imminent danger to her or himself or others; or
is unable on her or his own to meet her or his basic vital needs at the level necessary to
sustain her or his life; or
will cause significant harm to her or his own health in the event that the psychiatric
assistance is not provided.16

The proposed amendments supplement this list with the following ground: "if the person with a
mental disorder systematically disturbs the normal life of others and public order".
It is important to note that the main purpose of these proposed amendments, according to the
authors' explanation note, is to enable any doctor to facilitate a court order on the compulsory
assessment and/or treatment in case of an acute crisis because, according to them, the current
law does not provide for a compulsory psychiatric assessment without a court order, which is
inefficient in time of acute crisis.
This is incorrect, compare Article 11 §§ 4 and 6 of the Psychiatric Care Act.17

4. Presence in court and the right to be heard (Article 341 of the Code of Civil
Procedure).
The proposed amendment would allow the court to rule in favor of one's compulsory treatment,
inpatient or outpatient, without the person present if, after being properly informed about the
date and time of the hearing, they have failed to show up in court twice.
As of now, there is no way a case may be heard without the patient in question.
This proposal violates basic standards of fair trial (Article 6 ECHR) and contradicts the principle
of reasonable accommodation on grounds of a mental impairment (Articles 2 + 4 of the
Convention on the Rights of Persons with Disabilities, hereinafter - CRPD).18
5. Specialist whose opinion may be the sole basis for a court decision on
compulsory assessment and outpatient treatment (not inpatient) (Article 340 of
the Code of Civil Procedure).
As of now, only a psychiatrist's (and not any other doctor’s) opinion is valid in court when
hearing the cases on compulsory assessment and outpatient treatment.
The draft law proposes that any doctor, after a preliminary assessment of the mental state of the
person, would be allowed to give their conclusion as to one's mental state, and these conclusions
would be valid in courts.
It is a generally accepted principle that the patient be examined by a psychiatrist or a medical
doctor having the requisite experience and competence19, in particular as regards risk
assessment, in order for a decision on involuntary placement or treatment to be taken. Such
decisions must be based on a valid and reliable psychiatric opinion – even in emergency
situations20.
When it comes to deprivation of liberty, and in particular where the person confined had no
history of mental disorders, it is indispensable for the assessment to be carried out by a
psychiatric expert21. Opinion of a medical expert is necessary even if the purpose of detention is
precisely to obtain a medical opinion22. Moreover, it is a must to seek an alternative independent
medical assessment of the patient when it comes to compulsory hospitalisation.23
In light of Ukraine’s obligations and international recommendations made, the draft
amendments are counter-productive and undercut ongoing efforts – draft Mental Health
Action Plan – to support persons with mental health impairments with state-of-the-art
treatment.
It is therefore strongly advised that the draft amendment is replaced in its entirety with a
comprehensive regulation in support of community-based rehabilitation of persons with
mental health impairments.
It is recommended that the analysis of international standards, including European Court
of Human Rights judgments concerning Ukraine, related to deprivation of liberty for
persons with mental impairments be used as a basis for reform. Earlier this year,
Federation Global Initiative on Psychiatry was commissioned by the GFA led “Mental
Health 4 Ukraine” project to prepare a detailed analysis. It could serve as a basis for stateof-the-art amendments to modernize the treatment of persons with mental impairments
in line with the World Health Organization’s CBR-Guidelines.24
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